
Atheist Ireland 

To: Paddy Lavelle,

General Secretary ETBI


21 September 2020 


Legal Opinion re Religious Instruction 

Dear Paddy,


Thank you for your response, and we wish you well in your new position as General Secretary. We 
appreciate that your focus is on Covid at this time. We would like to schedule a meeting, either in 
person or online, once your attention on Covid allows it. In the meantime we will address the main 
points in this letter under these headings, and you can also respond in writing.


1. The NCCA Religious Education course and Religious Instruction 

2. Provision of alternative resources under the Education Act 

3. One religion versus more than one religion

4. The ETBs’ multi-denominational ethos

5. How ETBs treat religious, atheist, and secularist families

6. Students being influenced by an ETB school’s ethos


1. The NCCA Religious Education course and Religious Instruction 

You say in your letter: 

“ETB schools do not provide religious instruction. The ETB sector distinguishes 
between ‘religious instruction’ and ‘religious education’. Religious instruction is a term 
used to indicate instruction in accordance with the rites, practices and teachings of a 
particular religion or denomination for pupils of that religious tradition. Religious 
education, on the other hand, is open to all pupils regardless of their commitment to 
any particular religion or worldview.” 

You describe here what the ETB sector means by these terms. However, that is not what the 
Constitution (as interpreted by the Supreme Court in the Campaign case) means by those terms. 

https://www.teachdontpreach.ie/2019/10/campaign-to-separate-church-and-state-v-minister-for-
education-1995/


Nor is it consistent with the Department of Education’s Circular 0013-2018 which says that:


“This circular does not alter that multi-denominational basis by which religious instruction is 
provided or amend any of the deeds or legal instruments concerned.”


You say in your letter:


“I note your view that there is no distinction between the NCCA Religious Education 
course and religious instruction and also note your barrister’s statement that such 
would ultimately have to be determined by a court.” 
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While the legal opinion acknowledges that, in the context of a dispute, the issue would ultimately 
have to be determined by a Court, it also provides the criteria that a Court would use to make that 
determination. 


You then say:


“In relation thereto, I would draw your attention to the Supreme Court case referenced 
in your accompanying legal opinion; that of Campaign to Separate the Church and 
State v Minister for Education [1998] 3 IR 321, where Barrington J., whilst not 
discussing the NCCA ‘Religious Education’ course, did nonetheless draw significant 
distinction between ‘religious education’ and ‘religious instruction’.  

At p. 357, having referred to Article 44.2.4 of the Constitution, he stated: “The 
Constitution therefore distinguishes between religious ‘education’ and religious 
‘instruction’ - the former being the much wider term. A child who attends a school run 
by a religious denomination different from his own may have a constitutional right not 
to attend religious instruction at that school but the Constitution cannot protect him 
from being influenced, to some degree, by the religious ‘ethos’ of the school. A 
religious denomination is not obliged to change the general atmosphere of its school 
merely to accommodate a child of a different religious persuasion who wishes to 
attend that school.”  

“In essence, while a child attending a school has a constitutional right not to attend 
any religious instruction provided by the school, s/he does not have a constitutional 
right to be shielded from the ethos underlying the education which the school 
provides.”  

The distinction that Barrington made between religious instruction and religious education is very 
different to the distinction that you make when you describe how the ETB Sector distinguishes 
between these terms. The Supreme Court never said that the right to not attend religious 
instruction under Article 44.2.4 of the Constitution was confined to not attending instruction 
according to the rites of one religion. 


At the time the Supreme Court was just dealing with the fact that the teaching of religious 
instruction in Community schools was, in practice, in accordance with the rites of one religion, 
notwithstanding the fact that the schools were open to all of the children of the community 
(Costello p.13, p.20). This had always been the case at that time because of the demographics of 
the various communities. As far as we are aware, most ETB schools never offered an alternative 
subject to students who managed to exercise their right to not attend religion class. 


The purpose of the Campaign case was not to limit the right to not attend religious instruction 
under the Constitution to not attending instruction in accordance with the rites of one religion. It 
was not about the opt out at all. Its purpose was to decide whether the payment of Chaplains was 
an endowment of religion under the Constitution in Community school and Comprehensive 
schools. The court found that it was not an endowment of religion as parents had a positive right 
to religious education under Article 42.1 and therefore formation under Article 42.4 of the 
Constitution, and parents did not have to settle for mere religious instruction under Article 44.2.4. 
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Justice Barrington in the Campaign case says that Article 42.1 of the constitution contemplates 
children receiving religious education in schools recognised or established by the State but in 
accordance with the wishes of the parents. Justice Barrington went on to say that this is the 
context that one must read Article 44.2.4 of the Constitution (Campaign case p25, 26). 


“Nevertheless, parents have the same right to have religious education provided in the 
schools which their children attend. They are not obliged to settle merely for religious 
‘instruction’. The role of the chaplain is to help to provide this extra dimension to the 
religious education of the children.”


The Department of Education has never said that the right to “not attend religious instruction” 
under Article 44.2.4 is confined to “not attending religious instruction in accordance with the rites 
of one religion”. 


The Taoiseach Micheál Martin in 1999 when he was Minister for Education reflected the Supreme 
Courts understanding that Article 42 must be read in the context of Article 44.2.4. He responded 
to a Dail question regarding; (a) a child who did not wish to participate in religious knowledge 
classes and (b) where a family did not wish their child to attend a religion class and (c) where the 
school authorities require all pupils to either study one or a variety of religion. (Written Answers – 
Religious Education – Dail 16th February 1999 – (3978/99) (3996/99)).


The then Minister outlined the Constitutional right under Article 44.2.4 and said that this provision 
is supported by other Constitutional provisions notably Article 42. He went on to say that these 
provisions are given a modern restatement and support in the Education Act, 1998. He referred to 
Section 15 of the Act which requires schools to have regard to the principles and requirements of 
a democratic society and have respect and promote respect for the diversity of values, beliefs, 
etc., and also Section 30-2(e) of the Act. He then went on to say that the position in law is quite 
clear and that the teaching of religion in schools must be conducted in a manner which allows 
children, who do not wish to attend religious instruction, to avail themselves of an otherwise full 
education without exposure to religious instruction. 


The Legal Opinion states that:


“24. In addition to interpreting Article 42 in a “global manner,” Laffoy J. stated that “Article 
42 is a complex provision and embodies a number of interlocking elements.” While the Court 
in O’Shiel was not dealing with any issue of religion, it seems clear that Article 44.2.4° must 
also “interlock” with Article 42.”


“9. A constitutional article is generally not interpreted in isolation from other articles, unless 
it is sensible in a particular context to do so. [3] Accordingly, while the questions referred 
stem from Article 44.2.4°, a number of other articles are relevant to the questions referred 
and it is sensible to refer to them at the outset.”


[3. See Tormey v Ireland [1985] IR 285 per Henchy J. at p 296: “…the Constitution must be 
read as a whole and that its several provisions must not be looked at in isolation, but be 
treated as interlocking parts of the general constitutional scheme.]


You seem to be selectively quoting Justice Barrington in a way that would limit the Constitutional 
right under Article 44.2.4 (to not attending religious instruction in accordance with one religion) 
because you don’t want to be obligated to provide alternative resources or education when (a) 
that conclusion does not follow and (b) that was not what Barrington said. 
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Some ETBs have faith formation in accordance with one religion. As per the Campaign case, 
Catholic and Protestant parents still have a right to have faith formation provided in some ETB 
schools. That is the Constitutional basis for the €9.8 million per year in state funding. Chaplains 
are ex quota to religious instruction teachers. The contract of Chaplains obliges them to have four 
hours teaching time per week. The Deeds of Trust for Community schools, Model Agreement for 
designated Community Colleges and Circular Letter 74/74 are still in place, they require ETBs to 
provide religious instruction and worship for the pupils in the college if religious parents wish that. 


Justice Barrington said it is constitutionally impermissible for a Chaplain to instruct a child in a 
religion other than its own without the knowledge and consent of its parents. (Campaign case – 
page 28) 


In essence ETBs recognise the positive Constitutional rights of religious parents but refuse to 
recognise the positive or negative Constitutional rights of atheist families. The only negative 
Constitutional right that ETBs recognise is that students from atheist families can choose to not 
participate in (but not choose to not attend) religious instruction in accordance with the rites of 
one religion. This is what the inalienable rights of atheist parents’ amount to in ETB schools and 
colleges. 


From the Legal Opinion:


“15. As Article 44.2.3° protects persons who are of no religious belief from discrimination on 
status grounds (as per Mulloy), it must equally protect those same persons from 
discrimination on the grounds of profession or belief.”


2. Provision of alternative resources under the Education Act 

You say in your letter:


“However, where the NCCA Religious Education course is not recognised as the 
provision of religious instruction, any possible obligation on schools to provide 
alternative resources or education does not arise.” 

Let us park whether the NCCA course is recognised as the provision of religious instruction. 


Even if a student chooses to not attend a class based on the right in the Education Act rather than 
the right in Article 44.2.4 of the Constitution, that does not remove “any possible obligation on 
schools to provide alternative resources or education.” Here are four reasons why:


2(a) Religious Discrimination. The legal opinion states (about the right in the Constitution) that:


“100. As between these two possibilities, there is a decent argument that schools should 
not give more teaching time to some students over others on the basis that the latter has 
opted out as to do so is to discriminate against the student on religious grounds.”


This general argument of religious discrimination would also apply to any student who chooses to 
not attend any subject on the basis of conscience under the Education Act, if the issue of 
conscience is based on religious or nonreligious beliefs. 
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As mentioned above, Micheál Martin as Minister for Education said that the Education Act 
provisions are a modern restatement and support for the Constitutional provisions.

https://www.oireachtas.ie/en/debates/debate/dail/1999-02-16/212/ 


This would apply to not attending the NCCA Religious Education course, the Goodness Me 
Goodness You course in Community National Schools, and any other courses which a student 
chooses to not attend on the ground of religious/nonreligious conscience.


2(b) Duty of Care in Loco Parentis. For whatever reasons (either directly under the Constitution or 
indirectly under the Education Act) students might choose to not attend any class, schools have a 
duty of care to those students as they act in loco parentis. The provision of alternative resources 
for supervision does therefore arise.


2(c) Public Sector Duty under the IHREC Act. ETBs have a public sector duty under Section 42 of 
the IHREC Act to eliminate discrimination and protect human rights. The UN Committee on the 
rights of the Child has recommended that there are accessible options for children to opt out of 
religion classes and access appropriate alternatives to such classes (CRC/c/IRL/CO/3-4, 1 March 
2016). In 2005 the Irish State told the CRC that, “369. Under Section 30 of the Education Act, 
1998, no student can be required to attend instruction in any subject that is contrary to the 
conscience of the parent of the student.” (CRC/C/IRL/2 9 December 2005)


The High Court has said that the rights of parents under the Irish Constitution go beyond those 
guaranteed under human rights law (J. Costello – High Court Campaign case p38). 


Providing alternatives to the NCCA Religious Education class and to the GMGY course where 
students do not attend on the basis of conscience, will eliminate discrimination and protect 
Constitutional and Human Rights. The ETBs have a legal obligation to do this.


2(d) Section 7 of the Equal Status Act. In a recent WRC case (A parent v Yellow furze National 
school 2019) it was stated:


“It is acknowledged that the school is entitled to establish and adhere to its religious ethos, 
but in so doing it cannot disregard its obligations under Section 7 of the Act by 
discriminating in relation to the access of a student to any … benefit provided by the 
establishment… and any other term or condition of participation in the establishment by a 
student.”


There is no legal basis for the ETBs to deny alternative resources to students who choose to not 
attend any religion class, whether they choose to not attend directly under their right in the 
Constitution, or indirectly under their right in the Education Act which is there to restate and give 
support to the right in the Constitution.


Also in this context, you say in your letter:


“It remains the ETB position that if a parent or student over the age of 18 does not 
wish for the student in question to participate in any given subject which is contrary to 
the conscience of the parent of the student or the adult student, that student is not 
required to participate in that class/subject.” 

We agree with you about this, based on the right in the Education Act but would clarify that 
Section 30-2(e) of the Act does not mention students not participating in the class/subject but it 
does say, “shall not require any student to attend instruction”. Not participating and not attending 
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instruction are not the same thing so supervision outside the classroom within ETBs funding is 
required under this section of the Act.


3. One religion versus more than one religion 

You say in your letter:


“Religious education, on the other hand, is open to all pupils regardless of their 
commitment to any particular religion or worldview.” 

That has no relevance to our Constitutional right to not attend religious instruction under Article 
44.2.4 read in context with Article 42.1. Just because you claim that a course is open to all pupils 
does not mean that parents will see it that way. Parents still have their inalienable rights under 
Article 42.1 and the right to not attend under Article 44.2.4. Even the Catholic Church claims that 
its Grow in Love course is open to all students. The General Principle of the European Court is 
that these type of courses must be objective, critical and pluralistic (see para 225 – Religion & 
Education; A Human Rights Perspective by the Irish Human Rights and Equality Commission).


You conclude from that and other arguments that:


“On this basis, where the NCCA course is in line with ETBs’ multi-denominational 
ethos but does not specifically instruct in any religion or belief (including Atheism), it 
is the position of ETBI, on behalf of its member ETBs, that there is no breach of a 
child’s or parent’s rights under the Constitution or otherwise, as averred to in your 
letter.” 

This may well be the position of the ETBI, but it contradicts the legal opinion and you have not 
demonstrated any inaccuracy in the legal opinion. The legal opinion states, and gives reasons for 
stating, the following:


“45. The suggestion that religious teaching is religious instruction only when that teaching 
relates to one religion arises above and also as the Department appears to be of the view 
that religious instruction arises (thereby triggering an opt out right) only where the teaching 
in question relates to one religion. 

 
46. For a number of reasons, it is my view that an argument that a course is not religious 
instruction by dint of the fact that the course refers to more than one specific religion is not 
necessarily correct.  

49. In my view, it is at least probable, if not likely, that any course which through its 
cumulative impression has the effect of invalidating atheist perspectives through promoting 
theistic views, comprises religious instruction to which an opt out must be available. This 
applies in my view whether the teaching in question relates to one religion only or more than 
one.”


“48. Second, there is no great difference in principle between a person of one faith who 
wishes to opt out of religious instruction in another particular faith and a person of no faith 
who wishes to opt out of religious instruction in a number of faiths. It would appear to me 
that drawing a distinction between these persons would fly in the face of the freedom of 
conscience which is expressly protected by Article 44.2.1° and which extends to protect 
persons of no belief. Further, it is inconsistent with the prohibition on discrimination on the 
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grounds of religious profession, belief or status, protected under Article 44.2.3°. As the 
Constitution is generally to be construed in a manner which does not place constitutional 
articles on a collision course with each other, it appears to me to be incorrect to interpret 
Article 44.2.4° as confined to an opt out from teaching relating to one religion only. The sole 
question is whether the course is religious instruction in substance.”


4. The ETBs’ multi-denominational ethos 

You say in your letter:


“On this basis, where the NCCA course is in line with ETBs’ multi-denominational 
ethos but does not specifically instruct in any religion or belief (including Atheism), it 
is the position of ETBI, on behalf of its member ETBs, that there is no breach of a 
child’s or parent’s right under the Constitution or otherwise, as averred to in your 
letter.” 

You have mentioned ‘where the ETBs have a multi-denominational ethos’, but you have not 
suggested that the ETBs have a non denominational ethos. We would like to draw your attention 
to the fact that atheism is not a denomination so specifically instructing in atheism would not arise 
within any course in line with a multi-denominational ethos or a specific religious ethos. 


Also, you say “where the NCCA course is in line with ETBs’ multi-denominational ethos.” This 
wording suggests that there are aspects of the NCCA course that are not in line with ETBs’ multi-
denominational ethos.


In addition we are not clear from the above whether or not the ETBs see the NCCA Religious 
Education course as instruction relating to or arising out of the characteristic spirit of the school 
and therefore whether it comes under the Patron’s time in the curriculum (Section 30-2- (d) 
Education Act 1998) in some or all of the schools. Can you please clarify this? 


The main aim of the recently updated NCCA Religious Education course is to develop attitudes 
and values to enable young people to come to an understanding of religion and its relevance to 
life, relationships, society and the wider world. As you can appreciate atheists see this as 
disrespecting and undermining atheist perspectives through promoting theistic views, and 
contrary to our Constitutional rights under Article 42.1 and Article 44.2.4 and consequently our 
right to not attend is engaged. The NCCA Background Paper and Brief for the Review of Junior 
Cycle Religious Education states “As such, religious education is informative and formative.”


If the NCCA course is part of the instruction time allocated to ethos (Section 30.2(d) Education 
Act), then it would seem that part of the ethos of the ETBs is to form and develop attitudes and 
values to enable our children to come to an understanding of religion and its relevance to life, 
relationships, society and the wider world. As you can appreciate atheist families do not 
subscribe to that ethos and are coerced by force of circumstance to send our children to ETB 
schools and colleges contrary to Article 42.3.1.


The Goodness Me Goodness You course is part of the ETB patron’s programme and does come 
under Section 30 2 (d) of the Education Act 1998, which is instruction relating to the ethos of the 
school. We have in the past raised our conscientious objections to this course and therefore our 
right to not attend under the Education Act 1998 is engaged.
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We cannot imagine any ETBs telling Catholic parents that developing attitudes and values to 
enable their children to come to an understanding of atheism and its relevance to life, 
relationships, society and the wider world was not in breach of their Constitutional rights given the 
inalienable rights of parents under Article 42.1 of the Constitution read in the context of Article 
44.2.4.


5. How ETBs treat religious, atheist, and secularist families 

Religious parents have a right in ETB schools to religious instruction on a multi-denominational 
basis. In reality ETB schools have provided either Catholic or Protestant religious instruction. They 
are also obliged to make provision for those from other minority religions should it be required 
(Circular 0013-2018). In Community schools and designated Community Colleges, depending on 
the relevant religious authority, parents also have a right to either Catholic or Church of Ireland 
faith formation.


Religious parents also have access to a State course in Religious Education that is an exam 
subject and that is consistent with their conscience. The main aim of this course is to develop 
attitudes and values to enable their children to come to an understanding of religion and its 
relevance to life, relationships, society and the wider world. In addition, Catholic and Church of 
Ireland parents still have access to religious worship for their children in ETB schools.


On the other hand, atheist or secularist families have no choice but to send their children to ETB 
schools, as they are presented as the State alternative to denominational schools. But even if they 
wanted it, they don’t have access to instruction in atheism. Nor do they have access to a teacher 
paid ex quota who would form their children in atheism. More importantly, given that they are 
likely to want this, they don’t have access to moral education (Articles 42.1 and 42.3.2 of the 
Constitution) or moral formation (Article 42.4), as these are delivered through religion classes and 
by the chaplain.


Children from atheist families can’t access the NCCA religious education course consistently with 
their conscience, as it disrespects their philosophical convictions by seeking to develop attitudes 
and values to enable children to come to an understanding of religion and its relevance to life. 


The GMGY course in Community National Schools teaches their children to respect and show 
respect for beliefs, whereas atheist parents typically teach their children to respect people and 
their right to hold beliefs, but to challenge not respect the content of beliefs if they are false or 
immoral. 


A multi-denominational ethos can of course give priority to religious beliefs over atheistic beliefs, 
because religious beliefs are denominational and atheism is not a denomination. But you still have 
to vindicate the constitutional and human rights of atheists and secularists to not attend religion 
classes and to get another subject. The European Court’s General Principles on Article 9 says:


“43.  The Court reiterates that as enshrined in Article 9, freedom of thought, conscience and 
religion is one of the foundations of a “democratic society” within the meaning of the 
Convention. It is, in its religious dimension, one of the most vital elements that go to make 
up the identity of believers and their conception of life, but it is also a precious asset for 
atheists, agnostics, sceptics and the unconcerned. The pluralism indissociable from a 
democratic society, which has been dearly won over the centuries, depends on it.”
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The European Court found in Lautsi v Italy that secularism is a philosophical conviction within the 
meaning of Article 9 and of Article II of Protocol 1 (the right to education). This brings both 
atheists and religious secularists within the protection of these rights.


6. Students being influenced by an ETB school’s ethos 

You say in your letter:


“In essence, while a child attending a school has a constitutional right not to attend 
any religious instruction provided by the school, s/he does not have a constitutional 
right to be shielded from the ethos underlying the education which the school 
provides.” 

The quote that you rely on from Barrington in the Campaign case associates a religious ethos with 
the general atmosphere of a school run by a religious denomination. Parents can ensure that their 
children do not attend any subject relating to or arising from the characteristic spirit of the school 
(Section 30-2(d) Education Act) if that is against their conscience (Section 30-2(e) Education Act 
1998) and Article 44.2.4. 


Given that you are using your own definitions of education and instruction, we are not sure what 
you mean by ‘education’ if it is not the curriculum subjects the ETB schools provide or their 
Patron’s course such as the GMGY course in the CNS. 


Barrington is clear, in the quote that you provided, that parents have a right to ensure that their 
child does not attend religious instruction. He then goes on to say that the Constitution cannot 
protect a student from being influenced, to some degree, by the religious ethos of the school 
which he referred to as the general atmosphere of the school, and if the child chooses to attend 
the school. The NCCA RE course and the GMGY course in Community national Schools are 
curriculum subjects.


Justice Barrington also said that:


“In Community Schools it is no longer practicable to combine religious and academic 
education in the way that a religious order might have done in the past. Nevertheless 
parents have the same right to have religious education provided in the school they are not 
obliged to settle merely for religious “instruction”.”


The Campaign case did not envisage students being obliged to accept the ethos of a school that 
they had no choice but to attend, and neither does the Equal Status Act. Nor did the Campaign 
case sanction a school actively influencing a child with their ethos against the wishes of their 
parents. The Supreme Court said that it is the 'General Atmosphere' of a school that may 
influence minorities to 'some degree'.


In this regard given your public sector duty under Section 42 of the IHREC Act we would like to 
refer you to the Report by the Irish Human Rights Commission in 2011, Religion and Education; A 
Human Rights Perspective (Paras 229 and 230). 

https://www.ihrec.ie/app/uploads/download/pdf/religionandeducationpdf.pdf 


• IHREC says in these paragraphs that the use of the phrase “to some degree” can be read as 
meaning that the school has some obligation to avoid undue religious influence on a child not 
of the same religious persuasion as the school, but that this obligation is not absolute.
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• IHREC also says that if a child must in effect accept a form of religious education which 
offends their convictions, this would elevate one form of parental choice over another, with the 
majority religion always dictating the outcome. This could hardly respect the rights conferred 
on all parents under Article 42.1 of the Constitution.


Students from atheist families have no choice but to attend ETB schools and colleges. These 
schools are presented as the alternative to denominational schools. Under human rights law all 
students have a right to a neutral studying environment outside the confines of religious 
instruction classes that can be opted out from. The ETBs are legally obliged under Section 42 of 
the IHREC Act to protect human rights.  


Section 62 – 7 (n) of the Education (Admissions to Schools) Act 2018 requires schools to put in 
their Admission policies the detailed arrangements for students not attending religious instruction. 
In addition Section 15 -2(d) of the Education Act requires schools when publishing their 
Admissions Policy to have regard to the constitutional rights of all persons concerned. 


ETB schools are obliged to respect all parents’ inalienable rights under Article 42.1 of the 
constitution. As the Supreme Court has said that it is in this context that Article 44.2.4 must be 
read, it therefore cannot possibly be confined to not attending instruction in accordance with the 
rites of one religion.


We look forward to your written response to these points, and to meeting with you when Covid 
allows.


Yours sincerely,


Michael Nugent	 Jane Donnelly

Chairperson	 Human Rights Officer

Atheist Ireland	 Atheist Ireland


cc Department of Education

Ombudsman for Children

Irish Human Rights and Equality Commission
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